






P4

NEWS map

Fighting for 
Freedom 
of Choice 
for Consumers

Belgium 

A two-year moratorium on new building permits for 
mobile masts, which has contributed to Belgium 
becoming one of the least developed mobile data 
markets in Europe, could soon be lifted. The mora-
torium stems from a political debate on the health 
implications of masts but also had the undesirable 
effect of blocking further 3G deployment by KPN/
BASE, which was already suffering in the corporate 
market as a result of a price squeeze, and further 
entrenching the incumbent’s position in this impor-
tant data market segment. 

Italy

Good news for H3G and Wind, both of which will 
benefit from a new law simplifying base station instal-
lation, an essential development if competitive mobile 
broadband is to proliferate. The main bonus for mobile 
broadband is the possibility of installing UMTS equip-
ment to complete network coverage on existing base 
stations without having to go through complicated 
approvals processes.
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Congratulations to Tusmobil, which won a competi-
tion complaint against Mobitel’s Itak Dzabest pack-
age. Tusmobil is waiting for the final outcome but 
will pursue damages to regain its losses as a result 
of the package, the important thing is at last, after a 
series of arbitrary decisions, the regulatory pendulum 
seems to be swinging in the challenger’s favour.  

POLAND

Play, among other mobile operators, will benefit from 
the new Broadband Act pas sed by the country’s 
lower house that vastly simplifies the planning process 
around deploying new mobile networks. Helped by 
e1.6 billion of available EU funding, the act could 
also help Poland climb out of 26th place in the EU’s 
league table for broadband penetration.

SLOVENIA
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CEO SPOTLIGHT

In 2009, evidence suggested that Apek, Slove-
nia’s NRA, was discriminating in favour of Slove-
nia’s largest two operators. How has this situa-
tion developed through 2010?

 
Regulation is supposed to stimulate a market to operate in 
such a way as it would if there had been no historical mo-
nopoly or other barriers to entry, not to provide help to com-
panies, as mistakenly seems to be the case in Slovenia.

In April 2009, APEK issued an interim decision imposing 
symmetry on the two largest operators, with Tušmobil set 
apart by means of a factor of 1.5 of the price. The next 
month, it issued a market analysis imposing retail minus the 
cost model on Mobitel, the SMP. We disagreed with this cost 
model and persisted in suggesting the LRIC model, nonethe-
less, the EC confirmed APEK’s plan.
	
Also in April last year, APEK issued an interim decision with-
out carrying out any prior market analyses and decreased 
Tušmobil’s MTR by 40%. Subsequently, a market analysis in 
the second half of the year resulted in a new decision that 
introduced a glide path to symmetry in 2013. While the execu-
tion of the interim decision was questionable in terms of pro-
cedural steps, the decision in October at least made sense.  

APEK also regulated the access market, where Mobitel is 
obliged to give access to interested parties. As a MNO, we 
use national roaming, yet the pricing for national roaming per 
minute is exactly the same as for service providers (SP). This 
is wrong given that network element usages and investment 
levels between the MNOs and SP are incomparable, and 
resulted in a court case which could have resulted in us los-
ing our 3G licence. Luckily, we recently won a final decision 
in court and so have been able to retain our UMTS licence. 
  
On a positive note, APEK finally this summer opened 900MHz 
for 3G technology, enabling us, after three years of strug-
gling, to become Slovenia’s first 3G operator, offering the 
kinds of innovative services consumers should be able to 
expect from challengers. 

Tusmobil scored a major victory earlier in the 
year when the Competition Council declared the 
package of Mobitel, Itak Dzabest, a market abuse. 
What does this result mean to Tusmobil going for-
ward (both long and short term)?

In May, Slovenia’s Competition Protection Office ruled that 
the excessive difference between on-net and off-net calls 
to Mobitel’s network represented an abuse of its dominant 
market position. Mobitel’s response has been to raise sub-
scription prices for Itak Dzabest and decrease the included 
data transfer from 1G to 100MB per month. 

This move was welcome, but it did not address the principal 
complaint, which was principally around on-net and off-net 
differentials. We’re still waiting for a decision from the com-
petition office on Mobitel’s obligations with regard to remedy-
ing this abuse and we’ll decide a course of action once this 
has been issued. In the mean time, we’re already preparing 
calculations as to the damage caused to our company.

Are there any other ways that Tusmobil is 
suffering from anti-competitive practice?

The issue of prices for NR and ON NET still remains open, but 
we expect APEK to settle this, thus making another step forward 
in terms of normalising the situation in the Slovenian telecom-
munications market. Only by creating competitive conditions by 
means of a regulatory system can we develop into an open and 
competitive space, offering users the maximum range of servic-
es for an appropriate, yet not overpriced, contribution of capital.

This summer, Tusmobil will launch Slovenia’s 
first UMTS network at 900MHz. Describe how you 
managed to prevail in the face of opposition from 
the regulator and what impact it will have on your 
business going forward.

As you know, 900MHz is now able to be used for UMTS ser-
vices in Europe, and hence APEK was obliged to allow us to 
offer these services. UMTS is particularly important in Slove-

Interview with 
Matjaž Savodnik, 
CEO Tušmobil
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nia, where the geography has meant very little of the coun-
tryside has been able to get access to fixed broadband.

By effectively upgrading its network, UMTS/HSPA in the 
900 MHz spectrum will cover a substantially greater area 
than is presently covered by any Slovenian operator by 
means of 3rd generation mobile telephony and enable us 
to get much better efficiency out of our spectrum resourc-
es, greater return on our investments and better services 
for consumers. 
 
In Germany this year, we saw a badly-designed 
digital dividend auction with an anti-competitive 
design, pushing the frequencies towards the op-
erators with the biggest pockets. Is the competi-
tive landscape in Slovenia under similar threat?

Digital dividend is an interesting opportunity with lots of po-
tential. Unfortunately, we haven’t been able to develop a 
strategy for this as we still do not know anything about how 
and when the state will make this spectrum available. 

What we do know is that APEK began preparing a strategy 
for digital dividend last year, and our prediction is that APEK 
will auction the spectrum once the current 900MHz spec-
trum expires, meaning there will be a comprehensive tender 
for frequencies in 900 MHz, 1800 MHz and 2600 MHz as 
well as 800 MHz spectrum. We are therefore in for another 
competition in gaining access to frequencies.

What will be the major regulatory and 
business challenges for Tusmobil in 2011?

We are putting much effort into building the UMTS 900 net-
work which is still the only one in Slovenia. In addition, we 
are developing unique offers for our users. We also hope 
that APEK will show more understanding for the challengers 
on the market. I believe that the main requirement for the 
regulator will be to examine Mobitel’s sample offer. The new 
sample offer which was published last year indicates heavily 
that operators whose network is in the process of being built 
are prevented from competing equally in the market.

“  As an MNO, 
national roaming 
pricing is exactly the 
same per minute as 
for service providers. 
This is wrong. ”

Matjaž Savodnik, 
CEO Tušmobil
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Analysis: BEREC

BEREC, Europe’s so-called answer to the US’ Federal 
Communications Commission, opened its doors to busi-
ness in January this year. While nobody was expecting 
any ‘Big Bang’ changes to the way the EU’s telecom mar-
kets work, the agency, nearly one year on, has still yet 
to hire its full complement of staff and the jury remains 
resolutely still out on whether it will become an influential 
arbiter on the major competition issues of the digital era 
or just another bureaucratic white elephant.

Critics of the institution point to the fact that, with an ex-
ecutive board comprising all 27 EU NRAs, the chances 
of it ever providing decisive, unanimous leadership on 
important issues are slim. Nevertheless, among BEREC’s 
output to date has been the publication this summer of 
best practice guidelines on switching. These guidelines, 
in keeping with the theme of this publication, merit further 
analysis. 

The purpose of the document, as with all BEREC best 
practice guidelines, was to help ensure NRAs observed 
a bare minimum of consumer safeguards when drawing 
up rules for how to promote switching in mobile mar-
kets. Switching is essential for competition – especially 
in mature markets where it is the only source of customer 
acquisition, and with competition essential for consumer 
welfare, the stakes for NRAs are certainly high. 

But do BEREC’s best practice guidelines go far enough 
in helping enshrine the principle of consumer welfare? Its 
guidelines included observations on wholesale charging, 
(specifically, whether inter-operator charges have an ad-

verse effect on consumers that port), the need to afford 
adequate protection to vulnerable groups, transparency 
of switching offers and the elimination of contractual ob-
stacles to switching and finally whether switching had any 
impact on interoperability between devices and software. 
As a regulatory checklist this represents a start, but a 
comprehensive security blanket for consumers it is not. 

For switching to be effective, regulatory regimes must, as a 
bare minimum, insist on near-instant porting (1 day or less), 
a gaining-provider-led (GPL) switching process, protection 
from deterring fees or aggressive retention and direct routing 
of calls to ported numbers. Unfortunately, this is not always 
the case in the EU as the following case studies highlight. 

Austria
Austria is unique in being the only country in the EU where 
porting fees are still passed directly on to the consumer. 
In most countries, this fee structure was axed a long time 
ago, or at least absorbed by the gaining provider. In Aus-
tria, only the challenger, 3, does not pass the €19 fee 
directly on to its customers, a cost it bears in recognition 
of the fact that, as a challenger, it has to work harder, and 
pay more, to gain market share.

There is another psychological barrier to switching in Aus-
tria that has had a marked impact on entrenching incum-
bent Mobilkom’s first mover advantage in the important 
B2B segment. For arcane reasons that really are difficult 
to comprehend, callers calling a number that has ported 
from one operator to another must first listen to an au-
tomated message explaining this very fact. Apart from 
the nuisance factor of having to listen to an unnecessary 
message every time a call is made, the move has had the 
effect of making businesses think twice about switching to 
a price leader for fear of any negative reputational impact 
on their business. The result? Mobilkom still retains a 70% 
share of the business market. 

 Poland
In Poland, incumbents often rely on a more blunt means 
of avoiding having to port valuable customers to an-

Can BEREC save 
switching?

“ Switching is essential 
for competition, and 
with competition 
essential for consumer 
welfare, the stakes 
for NRAs are high. ”
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other network: plain refusal. Polish law being what it is, 
operators have access to a number of grounds on which 
to decline porting a number. By far the most common ex-
cuse is ‘invalid customer identification information’, which 
is used in 90% of all refusals, mainly as it is very easy to 
get away with, especially when operators seem able to 
ask with impunity questions that are not even required 
by law. 

Other loopholes include incumbents using misleading lan-
guage when asking customers when they wish to port, which 
inevitably leads to unneccessary prolonging of the process, 
and aggressive retention practices, such as sending an 
SMS within three hours of the request and treating any re-
sponse as grounds for discontinuing the porting process. 

The problem with agreesive retention is that it means that 
challengers, which need customer acquisition to survive, 
must  price their offering across the board at such a point 
that incumbents cannot economically match. With the lat-
ters’ economies of scale, this is practically impossible, while 
incumbents, which only need to offer low-ball pricing to cus-
tomers that threaten to switch, are left free to reap higher 
margins from the bulk of their customer base. Incumbents 
are also able to operate different retention prices for each 
customer depending on how valuable they are in the long 
term. These practices distort competition and damage cus-
tomer welfare by undermining the economic viabvility of 
challengers’ business models.

 

UK
Perhaps one of the most antediluvian mobile markets in Eu-
rope, ironically, is the UK. The country is one of only two 
in the world which still requires the losing party to lead the 
switching process. This losing-provider-led approach repre-
sents a glaring conflict of interest as it is hardly in the losing 
providers’ best interest to allow the switch to go ahead with 
the minimum of fuss or intervention. 

But it’s worse than that: by placing the onus on the con-
sumer to effect the change rather than the gaining provider, 
the incumbent also gets ample time to use aggressive reten-
tion practice or, at the very least, slow the process down by 
making it needlessly complicated. 

The UK’s shortcomings in terms of switching do not end 
there. Any phone user that does manage to negotiate their 
way out of a contract and port their number must suffer a bi-
zarre practice called tromboning, or indirect routing, where 
calls made to their number on the new network must be 
routed through the old network first. This senseless prac-
tice adds considerably to consumer dissatisfaction through 
quality loss (dropped or interrupted calls) or interoperability 
issues and further undermines the economic viability of chal-
lengers, as operators continue to get paid a transit cost, 
even though they have effectively lost the client. 

Best practice
Fortunately, not all of the EU’s 27 markets are quite so badly 
run. Ireland can make a strong claim to being the best mar-
ket when it comes to switching: there, porting is typically 
completed in 20 minutes and retention activity is banned 
completely, feats that have enabled approximately 90,000 
people each quarter to switch operators, breathing life into 
the market and ensuring that the market is constantly up-
dated with new customer propositions. 

There are signs elsewhere, too, that NRAs are taking switch-
ing more seriously. In Italy, porting has been held up for 
years by incumbents taking advantage of a ridiculously long 
MNP process (up to 50 days), as well as a rather unsavoury 
use of personal data to engage in retention, which is some-
thing all operators except 3 engaged in. These rules have 
since been tightened, bringing MNP into line with the rest 
of the EU and clamping down on retention. Following rear-
guard legal action from incumbents, these rules have now 
been validated in the Italian courts.

“ But do BEREC’s best 
practice guidelines go 
far enough to protect 
consumer welfare? ”

About BEREC

BEREC (Body of European Regulators for Electron-

ic Communications) has replaced the European 

Regulators Group (ERG), the group through which 

National Regulatory Authorities (NRAs) exchange 

expertise and best practice and gave opinions on 

the functioning of the telecoms market in the EU.

BEREC is made up of a Board composed of the 

heads of the 27 NRAs and is assisted by an Of-

fice. The Office is a Community Body managed by 

a Management Committee in which all NRAs and 

the Commission are represented.

For more information on BEREC, 

go to www.erg.eu.int
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ANALYSIS: Fixed-mobile convergence

Is fixed-mobile convergence a 
danger for Challengers?
France Telecom’s launch of quad-play services in August 
represents an interesting set of challenges for regulators to 
contend with as they seek to ensure that excessive market 
power is not brought to bear. Recent experience in Belgium, 
where Belgacom has been offering quad-play for some 
years without having to make its fixed line network available 
to competitors, has proven the danger of allowing a domi-
nant operator to expand services unchecked and hence the 
French authority’s role in managing the French giant’s entry 
into this sector will be watched with interest.

A universal future... 

France Telecom’s move into quad-play services in August 
2010 is also significant as it represents further evidence of 
a fundamental paradigm shift in European telecoms towards 
a landscape dominated by the universal operator business 
model, where one operator provides all of a consumer or 
household’s telecom needs.

The benefits to the consumer of such a model are significant: 
by bundling all their telecom needs – fixed voice, mobile, 
broadband and pay TV - into one offering they can make 
considerable savings, not to mention making life easier in 
terms of the number of service providers they have to deal 
with. For operators too, the ability to offer the full suite of 
services usually brings with it higher ARPU through value 
added services and scale economies and increased cus-
tomer loyalty.

But herein lies the problem: increased customer loyalty is 
one thing, but how can a market function adequately if this 
customer loyalty through cross-selling products is built on 
dominant operators abusing their market power to lock cus-
tomers in? A study by France’s competition authority identi-
fied three potential ways this could happen; longer contract 
durations, foreclosure of markets due to the ‘club effect’ – a 
recognised tendency among people to migrate to the op-
erator with the biggest market share – and barriers to entry 
for those operators that are not able to offer a full suite of 
services. 

While the French competition authority has been care-
ful to make clear that there is nothing intrinsically wrong 
with cross-selling, it is on alert in case any action by 
France Telecom or any other operator crosses the line 
into market abuse territory. In order to minimise the need 
for intervention in the future, it has made a number of 
recommendations. 

These include maximum contract duration, a re-commitment 
function whenever a customer signs up to a new bundled ser-
vice, synchronisation of the terms for broadband and mobile 
services, standardisation of functionalities to ensure techni-
cal interoperability and enshrined portability of current and 
future convergent services to make switching easier once a 
customer has decided to leave a bundled service provider.

...or niche market?

Whether Arcep and the FCA’s precautions against market 
abuse will prove robust enough for the quad-play market to 
develop without undue detrimental impact on France’s con-
sumers will only become clear in time. For now, with the 
market still in its early stages, the challengers and incum-
bents alike are keenly looking for signs of how successful the 
universal operator model establishes itself.

With questions yet to be answered as to whether, long term, 
quad-play will actually succeed in driving ARPU or just lead 
to bulk discounting, or whether indeed consumers actually 
prefer to bundle their mobile provider with other domestic 
services (this did not necessarily prove to be the case for 
Virgin when it pioneered 4-play in the UK in 2006), the likeli-
hood is that the regulatory environment will have to remain 
dynamic in order to be able to respond to unexpected mar-
ket developments. In France, as Arnauld van Eeckhout, Gen-
eral Counsel for Bouygues Telecom puts it: “The Competition 
Authority will be watching France Telecom closely: if it goes 
too far, they will intervene, for sure.”

Mobile services 
don’t have to be 
any old bundle
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Regulatory viewpoint: BIPT

What are the major competitive challenges fac-
ing BIPT in the mobile sector?

As you know, Belgium adopted the new decision on MTR 
at the end of June, which will see an end to asymmetry in 
January 2013. This has been one of the major changes 
to the telecoms market in recent years and we expect it 
will bring a new dynamism to the market, leading to better 
competition between the fixed and mobile sectors, as well 
as allowing smaller operators to win customers through of-
fering attractive retail rates.
 
Asymmetry has now been around a long time, during which 
time the financial and competitive position of Belgium’s mo-
bile operators has changed drastically. Base is in a much 
better place financially than it was even a year ago, and 
with the mobile data market about to take off, there is now a 
great opportunity for mobile to serve as a credible competi-
tion to fixed line operators in terms of broadband delivery. 
Managing this transition will doubtless pose challenges, but 
I believe the time is right to make this move.

Pending royal decree, there should be an auc-
tion for a new 3G licence soon. How will you 
manage the impact of a new entrant on the mo-
bile marketplace?

The penetration rate for mobile data in Belgium is very low 
– right at the beginning of the S-curve, so it really is a great 
time to introduce a newcomer to the market. As regula-
tors, it’s not our role to ensure the sustainability of telecom 
operations, but to promote sustainable competition and to 
protect the consumer. In Belgium, there is a great oppor-
tunity for mobile to take on fixed broadband providers as, 
to date, fixed providers have been mainly competing on 
service rather than price. In a market full of Mercedes and 
BMWs, I think it’s time for a Renault to come in to give con-
sumers genuine choice.

What’s your digital dividend strategy? 

There has as yet been no decision on how Belgium will 
allocate digital dividend spectrum: there has been some 
disagreement locally on how it should be used, although I 
do believe that Belgium will come into line with EU policy. 
Nevertheless, this will not hold us back from offering other 
4G spectrum, such as 2.6GHz in a separate auction. 

All operators agree that there will need to be an element 
of re-farming of existing spectrum at 900MHz before digital 
dividend spectrum can be auctioned: before we do this, 
however, we need to have an idea of the digital dividend 
frequencies that will be available.

BIPT’s new management structure has been 
suggested as a potential best practice model for 
other European NRAs. Do you agree?

All of the appointments of us board members had to be ap-
proved by an external independent jury following extensive 
management testing, careful screening and a very rigorous 
interview process. Through the process, a number of board 
members have come from the private sector, including my-
self, which I believe is healthy and although the procedure 
was very challenging, I also believe it is in line with the 
responsibilities we hold. I think strong management tests 
should be mandatory at this level.

BEREC was established this year: how do you 
rate its early performance?

BEREC’s major role will be to ensure that best practice is 
observed in all EU markets, but it is very new and it is still 
staffing up its office, so it really is too early to pass a judge-
ment on how well it is doing in this task. It is well resourced 
though, so potentially it will be a huge step forward in terms 
of homogenisation in the EU telecoms market. For the mo-
ment, the real value in attending meetings at BEREC is be-
ing able to share viewpoints with all the other regulators.
able to share viewpoints with all the other regulators.

Managing growth in data will be 
key for Europe’s mobile sector
Interview with Luc Hindryckx, Chairman, BIPT Council

Luc Hindryckx, 
Chairman,

BIPT Council
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AGCOM: 
At last, a law has been passed in Italy simpliifying base 
station installation. The move will make the installation of 
UMTS equipement much easier and should spped roll 
out of 3G servcies in the countrry.

BIPT
BIPT is winning plaudits for being a fair and even-handed 
arbiter. Despite the precedent set by Germany, chairman 
Luc Hyndriyx took the oportunity of an interview in this 
journal to state categorically that Begium would re-farm 
before auctioning digital dividend frequencies.

France Telecom
Incumbents can play fair too, sometimes. In France, Orange/
France Telecom has recently stood back from plans to make 
its video content exclusively available on its own platforms, 
to the delight of consumers nationwide.

Tusmobil
Slovenia’s smallest operator has launched Europe’s first UMTS 
service at 900MHz. With full national coverage expected to be 
marketed from September, Tusmobil deserves credit, especially 
given the numerous attempts made by regulator APEK and SMP 
Mobitel to make difficulties for the firm.

HALL OF FAME

Agcom 
Friends of competition are closely watch-
ing the situation unfold in Italy, where 
forthcoming regulation on cooling link 
charges for the Italian market look set 
to deal a blow to challengers. With Tele-
com Italia holding the trump card with its 
control of cooling links, the opportunity to 
extract excess fees from its competition 
could prove too overwhelming. 

BIPT
By forcing a reduction of MTR’s to a 
level of 1.08 Eurocent, Belgium’s regula-
tor became the first European regulator 
to acknowledge the foreclosure effect 
of marked-up MTR when applied by 
larger operators. By explicitly referring 
to the many market abuses committed 
by the incumbent mobile operator Bel-
gacom Mobile, and its ability to engage 
in anti-competitive practices as long as 
MTR are not brought down to the level 
of incremental cost, it was hoped that 
the NRA would soon bring such prac-
tice to an end. But BIPT awarded Bel-
gacom Mobile a glidepath of until 2013, 
thus giving it another 2.5 years to get 
with market abuse. Where’s the fairness 
in that? 
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BNetzA - the German regulator: 
The German regulator rushed Europe’s first and potentially largest 
4G auction through to help the government’s national broadband 
strategy. In haste, it seemed to forget that another basic tenet of 
regulation: consumer protection. By missing an opportunity to insist 
on re-farming 900MHz beforehand, Germany could now face more 
years of market stagnation. 

The European Commission
The EU data retention directive 2006/24 requires telecommunica-
tions companies to store data about all customer communications. 
The idea is to reduce barriers to the single market, but it is also 
meant as a measure aimed at facilitating criminal investigations. 
Whether or not this goes against the principle of an open and demo-
cratic society is one thing; on a purely practical basis, the mea-
sure will be enormously and disproportionately costly to challeng-
ers. When communications data available without data retention is 
generally sufficient for effective criminal investigations, the directive 
seems pointless, and challengers want to see the repeal of the EU 
requirements on data retention in favour of a system of expedited 
preservation and targeted collection of traffic data as agreed in the 
Council of Europe’s Convention on Cybercrime.

Mobitel
Tusmobil still relies on Mobitel’s network to provide full national cov-
erage and competitive services to its subscribers, so when Slo-
venia’s SMP took the decision to increase the cost of roaming to 
reflect geographical location – thereby hitting operators requiring 
rural roaming hardest – it could only have had anti-competitive mo-
tives in mind.
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